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tenant. This relieves the tena t of the obligations under
from the lease and allows the tenant to move elsewhere.
If the tenant stays in possessi n, however, he must pay
rent. This does not, therefore, provide much assistance to
those tenants for whom it wo ld be impractical or el\pen-
sive to move to an alternate uilding.

If the property with whi h you are dealing is in a
state that does not allow self elp, you may wish to sug-
gest modifying the proposed lease to provide the tenant
with the right to fulfill the la dlord's obligations if they
are not met within an agreed upon period after appropri-
ate notice, then deduct the co t thereof from future rent.
You might also wish to sugg~st that the lease specifically
state that the tenant's obligat~on to pay rent is a covehant
contingent on the landlord's, erformance of his or h~r
obligations. I

Capital Expendi ures
Sometimes, near th end of the lease term, a
landlord notifies t e tenant of plans to make

• ~ c.e.rtain major re~airs or capital improve-
ments-roof epairs, for example--eto the

/. property. W ile leases often require the
./ landlord to ma~ntain the roof, bUildihg exte-
rior, parking lot, an~ common areas, sOItetimes

projects characterized as routtne replacement or mainte-
nance represent a thinly veiled excuse to renovatelthe
property at the tenant's expe~se so as to make the build-
ing attractive to prospective tenants after the current ten-
ant's term expires. Landlordsiwho have billed tenants to
reroof, repaint the building, rfsurface the parking lot, or
renew the landscaping underlsuch pretenses have moti-
vated the revision of many lelses around the country
during the last few years. A enant's advisor can help
mitigate or prevent this type f problem by stipulating
that the landlord allocate the enant's obligation to pay
for these types of expenses 0 er thle period of expected
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ThiS article ddresses four topics, common to com-
mercial real estat leases and briefly describes either the
rights that a tena t typically has in relation to the land-
lord or the provis ons you might suggest be included in a
lease when you a e representing a tenant. This synopsis
cannot address th intricacies of any specific transaction,
since landlord an tenant laws vary from state to state.
We recommend t at you consult with local legal counsel
who specialize in real estate law before making a binding
commitment.

Offset . ights
If a land~rd fails to perform his obligations
pursua t to the lease, can the tenant perform

• I\. the 0 ligations and deduct any cost incurred
~ f om rent due under the lease? The

a ility, perceived or real, for the tenant to
us self help under these circumstances is

- one of he greatest threats to a landlord. Even if
the tenant does n t have the contractual or legal right to
self help, the landlord may well find it difficult to con-
vince a judge of t e merit of his case against the tenant if
the landlord has ot complied with his obligations under
the lease.

Unlike some ypes of contract law, which allow one
party to a contrac to withhold performance of its obliga-
tions if the other arty has breached the contract, most
states require the arties to a lease to continue to perform
their obligations. his is true even when the other party is
in default or brea h. While many states have adopted
laws that give res dential tenants certain self-help rights,
those rights gene ally have not been extended to com-
mercial tenants. I commercial tenants are not provided
with these rights, what can they do if their landlord does
not fulfill his or h r obligations? In some states, the courts
have ruled that if the landlord is not performing obligations
under the lease, h~ or she has constructively evicted the



carefully to eliminate any misunderstandings. Th1 tenant
should attempt tc obtain an ongoing right of first,refusal
that will provide the first-right alternative throughout the
term. If the right is one time the tenant may face lln
opportunity to purchase or expand early in the te~ when
he or she is still getting established in the propert and
may not have the need for additional space or the cash

_ available for the purchase. If the enant
is limited to the one occasion, it defeats
the intended purpose of the righ~. As

"The tenant should long as any first-right provisions typical-
ly require the tenant to pay a fair market
rental or price, the landlord, who is sell-
ing the property should not be unduly
harmed by providing a continuing right
throughout the term.

In addition, clarity as to who may
exercise these rights is important-espe-
cially with regard to first rights of
refusal to purchase. For example, the
principals in the tenant company may

wish to exercise the right to purchase in their own name
rather than have the tenant make such a purchase. In
appropriate circumstances, one might also wish to
address how these rights are to be treated if the tenant's
partnership is dissolved. I

Where a right to purchase is being granted, t~e land-
lord typically must fully negotiate the terms to a sale,
then provide notice of the terms to the tenant, providing
a time period in which the tenant must match those terms
(typically one to three weeks). If the tenant does not
respond within the allotted period, the landlord may pro-
ceed with the initial sale and the tenant's right to ~ur-
chase is extinguished. Where a right to expand is 'ranted,
the landlord typically is required to notify the ten nt at
least 30 days in advance of the pending availabilit of the
subject space.

usefulness to the enant. If a new roof has a useful life of
20 years and two ears remain on the term, the tenant
should only be 0 ligated to pay 10 percent of the cost of
the roof in equal i, stallments during the last 24 months
of the term. You ay, therefore, wish to include language
similar to the foll wing in your lease:

" ... the cost the of shall be prorated
between the Fa ties. And Tenant shall only
be obligated to ay, each month during the
remainder of th term of this lease, on the
date 011 which ase Rent is due, an
amount equal t the product of multiply-
ing the cost of s ch replacement by a frac-
tion, the numer tor of which is one, and
the denominaio of which is the number of
months of the u eful life of such replace-
ment, as such u efullife is specified pur-
suant to Federa income tax regulations or
guidelines for d preciation thereof (includ-
ing interest on he unamortized balance
as is then com urcially reasonable in the
judgment of La) dlord's accountants), with Tenant
reserving the ri hl to prepay its obligation at any
time."

attempt to obtain

an ongoing right

of first refusal ... "

But what if tl capital expenditure is government
mandated? If sue a capital expenditure is mandated by a
governmental age cy as a result of tenant's specific use of
the property, typi ally the entire cost is borne by the ten-
ant. You may atte pt to have the landlord pay for the
share of the cost t at is equal to the percentage of the
improvement tha is likely to have reversionary value to
the landlord. If, 0 the other hand, the subject capital
expenditure is re ired in the building regardless of use
(such as natural h zard mitigation-seismic modifica-
tions, energy effic ency, etc.), the cost burden can be
shared between t e landlord and the tenant based upon
the remaining ter of the lease and other similar factors.
A lease provision hat splits the cost in the same fashion
as suggested in th paragraph above is a good alterna-
tive. If these expe ditures are mandated near the end of
the term, the land ord should. have the right to terminate
the agreement if the cost is too burdensome. The tenant
should have the r~ht to terminate the lease if the land-
lord does not pay F rightful share. The tenant should pay
the landlord's share and offset that cost against rent due.
A similar approach can be used with other cost-sharing
issues such as the emediation of environmental contami-
nation not caused by either party or damage due to nat-
ural hazards (e.g., ice storms, earthquakes, wind, etc.).

Right 0 First Refusal
Many te nts will want the right to either
acquire he property or take additional space

durin the term of the lease. As a rule, the
fir t rights of refusal benefit only the
te ant because they limit the landlord's

/"
abil ty to sell or lease portions of the proper-

ty. How ver, often the landlord grants such
concessions to ent ce a tenant into entering into a given
lease. Care shoul be taken to draft such provisions

•.

Subordination, Non Disturbance, and
Attornment Agreements

If a tenant is making substantial tenant
improvements to the space, the building is

f\.. uniquely suited to the tenant's use, orvs.- the landlord is at substantial risk of
F defaulting on its loan commitment,

/ the tenant should request a Subordination,
, Non Disturbance, and Attornment Agreement

from the landlord's lender so that the tenant's lease will
not be voided in the event of a foreclosure on the proper-
ty. Be aware that each state differs in its handling of this
issue, and this area of the law is far too complex for this
article. By way of illustration, however, California uses a
"race notice" system which establishes priorities between
interests in real estate. Typically, the party who records
his or her interest first takes priority over later attaching
interests. In this system, the foreclosure of a senior deed
of trust can terminate junior interests (i.e., a lease agree-
ment) in the property.

Is a lease automatically extinguished when the lease
is executed after the deed of trust Was recorded against

•.
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the property (w ich is typical with property encumbered
with a loan), an the deed of trust was subsequently fore-
closed upon by he property's lender? Can the purchaser
at the foreclosur sale void the lease even if the tenant is
in full complian e?

Stan Mullin, CCIM, SIOR, Grubb & Ellis,
Newport Beach, California is a senior vice
president of the firm, with a focus on corpo-
rate real estate. You can learn more about his
firm at www.grubb-ellis.com.

Richard L. Riemer is a realestate aitomev in private practice in
Santa Ana, California, and is the attorney for the Forms
Committee of the American Industrial Real Estate Association.

Please contact Stan Mullin if you would like suggested
language to address some of the topics covered in this
article.
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:'Can the ~urchaser a.t the foreclosure
sale void Jhe lease even if the tenant

is ir full compliance? "

A 1997 calif~rnia decision in the case of Miscione v.
Barton Develop~ent Company held that the lease was
not extinguishe because the lease contained an attorn-
ment provision ( provision wherein the tenant agrees to
recognize a buy r at a foreclosure sale as landlord). The
court found that the buyer at the foreclosure sale could
elect to either vo d the lease, since there was no subordi-
nation agree men , or the buyer could agree to recognize
the lease and ha e the tenant attorn to it under the provi-
sions of the attor ment provision. Since the buyer had
accepted rent fro the tenant, the court held that the
buyer had recog ized the lease notwithstanding the
priority of the d ed of trust. .:.

For more discussion on lease
clauses, join Stan Mullin at the
Montreal Convention and
attend his Sunday morning
breakout session and swap of
Innovative Lease Clauses.


